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North Korean Human Rights under the

Trump Administration

Patricia Goedde daotcfstn Hot M BOfst Rl W

The question of how the new Trump administration will approach North
Korean human rights is still an unknown. The current structure of U.S. legislation in
place regarding North Korean human rights suggests that the U.S. position on
pressuring North Korea to improve its human rights records will continue in tandem
with economic sanctions on North Korea. However, the next U.S. administration will
likely be more concerned about North Korea in terms of danger to its own national
security, such as long-range missile capability, rather than the internal welfare of
the North Korean people. This discussion briefly reviews the current U.S. legislation
related to North Korean human rights and introduces some variables of the new
U.S. administration.

1. Current US policy regarding North Korean human rights

As for legislation in the United States, the North Korean Human Rights Act
of 2004 has been reauthorized through 2017 to fund humanitarian assistance to
North Koreans, information dissemination into North Korea, and NGO programs
supporting “human rights, democracy, rule of law, and development of the market
economy in North Korea.”! More recently, the North Korea Sanctions and Policy
Enhancement Act was passed in February 2016. While its focus is on trade
sanctions, it embeds human rights related conditions. For example, it stipulates that
the State Department should report to Congress about “each political prison camp in
North Korea; and the identity of each person responsible for serious human rights
abuses or censorship in North Korea-:-.”2) Sanctions may be suspended if the
President certifies to Congress the following human rights improvement, among
others:

. significant steps toward accounting for and repatriating abducted or
unlawfully held citizens of other countries,

1) Ambassador James R. Lilley and Congressman Stephen J. Solarz, North Korea Human Rights Reauthorization
Act of 2012, 22 USC §7801.
2) North Korea Sanctions and Policy Enhancement Act of 2016, Title III, Secs. 302-303.



. significant and verified steps to improve living conditions in its political
prison camps, and

. significant progress in planning for unrestricted family reunification meeting
s.9)

Sanctions may terminate conditional upon whether the North Korean government
has:
» released all political prisoners, including detained North Korean citizens:
e ceased its censorship of peaceful political activity:
e taken significant steps toward establishment of an open and representative
society: and
o fully accounted for and repatriated all abducted or unlawfully held citizens of all

nations.4)

While the preexisting North Korean Human Rights Act stands as separate legislation
to promote human rights improvement in North Korea, the new law has inextricably
made human rights improvement conditional to the lifting of U.S. sanctions,
permanently and effectively tying human rights to the security issue of North
Korea. Pursuant to the North Korea Sanctions and Policy Enhancement Act and
related Executive Orders,% this linkage has been further solidified in the U.S.
Department of the Treasury's Office of Foreign Assets Control designation of North
Korean leader Kim Jong Un, ten officials, and five entities for “ties to North
Korea’'s notorious abuses of human rights.”®) Essentially, any property or interest
thereof of the named individuals and entities is frozen in U.S. jurisdiction, while
transactions by U.S. citizens which benefit the named individuals and entities are
forbidden.”) The Treasury designation appears to have more symbolic than practical
effect, but it signals that human rights have been firmly incorporated as a priority
in political dealings with North Korea, satisfying past calls for moving U.S. and
North Korean dialogue toward a Helsinki-type process.

2. Variables in US and ROK policies after the new administrations

Under the current Obama administration, sanctions have been legislated and
implemented to exert pressure on North Korea in terms of halting its military

3) Ibid., Sec. 401.

4) Ibid., Sec. 402.

5) Executive Order 13722 of March 15, 2016, Fed. Reg. Vol. 81, No. 53 (18 March 2016), and Executive Order
13687 of Jan. 2, 2015, Fed. Reg. Vol. 80, No. 3 (6 January 2015).

6) U.S. Department of Treasury, “Treasury Sanctions North Korean Senior Officials and Entities Associated with
Human Rights Abuses,” 6 July 2016, at https://www.treasury.gov/press-center/press-releases/Pages/jl0506.aspx.

7) Ibid.

-10 -
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testing and advancements. The US State Department and ROK Ministry of Foreign
Affairs have committed to making human rights an accompanying priority.

Under the Trump administration, the legislation of economic sanctions and
North Korean human rights will continue since these will be difficult to undo
without North Korea meeting significant conditions (e.g., halting weapons testing).
U.S. representatives are also working on a bill to place North Korea back on the
list of State Sponsors of Terrorism, which would further lock in existing sanctions.
Under the North Korean Human Rights Act, information campaigns into North Korea
related to human rights will continue.

However, human rights considerations will take a back seat to the larger
concerns of political and military security. Opinions are circulating in Washington,
D.C. about preemptive strikes, for example:

The drums of war are starting to beat in Washington over North Korea. On
Dec. 1, retired Gen. Walter Sharp, former commander of U.S. Forces Korea,
said that President-elect Donald Trump's administration must be ready to
launch a pre-emptive strike on North Korean missile sites the next time
Pyongyang is preparing to conduct a test of a long-range rocket capable of
hitting the U.S. mainland. A Council on Foreign Relations task force report,
issued in mid-September, warned that the United States might have to
consider military actions against North Korea's nuclear and missile capabilities.
And now the Pentagon is revising its contingency plans for military strikes on
these missile sites.8)

Meanwhile, North Korea is waiting to see how to respond to the new US
administration’s policy stance given Trump's unconventional approach and prior

statements about reducing the US military footprint in South Korea.

Current predictions are difficult to make given the variable of a new ROK
administration next year. Furthermore, the new U.S. administration is likely to have
a contentious relationship with China, which the current administration had been
relying on to influence the North Korean government. There are larger geopolitical
concerns in the US-China relationship (e.g., THAAD deployment, One-China policy,
trade) which will affect China’s cooperation regarding North Korea.

Meanwhile, Trump’'s record on human rights observations is of serious
concern given his lack of knowledge and disregard of constitutional rights and
international human rights norms. He has yet to address human rights concerns in
the United States or in other countries proactively, or to condemn other states for
egregious human rights violations. The International Bar Association’s Human Rights

8) Joel Wit, “Washington’s Dangerous Drums of War on North Korea,” 12 December 2016, at
http://www.defenseone.com/ideas/2016/12/washingtons-dangerous-drums-war-north-korea,/133828/%
oref=d-topstory.

-11 -



Institute has written an open letter to Trump calling for U.S. observance in
international human rights law related to (1) treaty ratification, (2) ICC
participation, (3) torture and renditions, (4) discrimination, (5) death penalty, and
(6) international relations and the use of force.
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9) Alexander Gray, Peter Navarro, “Donald Trump's Peace Through Strength Vision for the
Asia-Pacific,” Foreign Policy (November 7, 2016). <http://foreignpolicy.com/2016/11/07/
donald-trumps-peace-through-strength-vision-for-the-asia-pacific>
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“Tillerson’s nomination won’t affect Sino-Russian engagement,” Global Times (December 13,

10)
2016). <http://www.globaltimes.cn/content/1023548.shtml>
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12) United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, adopted by the General Assembly in 2005 (A/RES/69/147/, 16
December 2005). 7.2] Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, item no. 6, G.A. Res. 40/34, U.N. Doc. A/40/34 (Nov. 29, 1985), 2) UN. ECOSOC, 48th
Sess, Comm'n on Human Rights, Revised Set of Basic Principles and Guidelines on the Right to
Reparation for Victims of Gross Violations of Human Rights and Humanitarian Law, U.N. Doc.
E/CN.4/Sub.2/1996/17 (May 24, 1996) (prepared by Theo van Boven), 3) UN. ECO SOC, Comm'n
on Human Rights: HIGH COMMISSIONER, THE RIGHT TO RESTITUTION, COMPENSATION AND
REHABILITATION FOR VICTIMS OF GRAVE VIOLATIONS OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS, COMMISSION ON HUMAN RIGHTS RESOLUTION, at 5, U.N. Doc.
E/CN.4/2003/L. 1 /Add. 4 (Resolution 2003/34) ZF%x.
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5, 1995.12.21., AA] http://www.law.go.kr/IsInfoP.do?1siSeq=3076

51891 38h- &5 ol HehSa (A 5 1891 53te-51) [A]°8 1995.12.21.] [HE  AI5029%,
1995.12.21., AA] http://www.law.go.kr/IsInfoP.do?1siSeq=3390

AR 1996.2.16. A1, 9691712, 968L7,13(H ) 2A

http://www.law.go.kr/detcInfoP.do?mode=1&detcSeq=137467

16) "GAtg> Aldxo] 8" WHAE ATt Aor FAH= FYAPL AUt JE Qo AAfshY, AlS
Zo 8" AR o ol2st HAHAE 9ES/A] 9 = G2 ofoj AF1Z HeF
ol gfz2of] 5] 55ttt (The State Party in territory under whose jurisdiction a person alleged to have
committed any offence referred to in article 4 is found, shall in the cases contemplated in article 5,
If it does not extradite him, submit the case to its competent authorities for the purpose of
prosecution.) [73& 7}

http://www.law.go.kr/trtyMInfoP.do?trtySeq=2288
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shall, if it does not extradite that person or surrender him or her to another State in accordance
with its international obligations or surrender him or her to an international criminal tribunal whose
jurisdiction it has recognized, submit the case to its competent authorities for the purpose of
prosecution.)” [7}& Z71]

http://hrlibrary.umn.edu/instree/K-h4paped.html

18) “4. In cases of gross violations of international human rights law and serious violations of
international humanitarian law constituting crimes under international law, States have the duty to
investigate and, if there is sufficient evidence, the duty to submit to prosecution the person
allegedly responsible for the violations and, if found guilty, the duty to punish her or him.
Moreover, in these cases, States should, in accordance with international law, cooperate with one
another and assist international judicial organs competent in the investigation and prosecution of
these violations.”

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law

http://www ohchr.org/EN/Professionallnterest/Pages/RemedyAndReparation.aspx
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LA G AR Ao WS 20FA http://www.law.go.kr/trtyMInfoP.do?trtySeq=2176
20) Al71d, oJAl= 7]24d oty At UREE=E stol(ME UFe&. 2015).
21) Samuel Moyn, The Last Utopia: Human Rights in History (Cambridge, MA : Belknap Press of
Harvard University Press, 2010).
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- AFAH(right to self-determination): ICCPR/ICESCR A|l1x A|1§722). EUdX M=
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o, 5t 359 AAA, AEA ¥ #23HA 2HE AMgEo] FRITH (ALl peoples have the right of
self-determination. By virtue of that right they freely determine their political status and freely
pursue their economic, social and cultural development.)”

AAA-A SR @ 25EA Y 2] of| et=2A|1F http://www.law.go . kr/trtyMInfoP.do?trtySeq=232

23) “Das gesamte Deutsche Volk bleibt aufgefordert, in freier Selbstbestimmung die Einheit und
Freiheit Deutschlands zu vollenden. [The whole German People remains compelled to fulfill the
Unity and Freedom of Germany by virtue of its right to free self-determination.]”
https://en.wikipedia.org/wiki/Reunification_clause

24) A3z, Uigtel=e] JE&= steel 1 24w it

A4z, gl 392 AT, AARuss 71280 Jzst gad Y A
sttt http://www.law.go.kr/IsEfInfoP.do?lsiSeq=61603

25) UDHRO] 7%, Hurst Hannum, “The Status of the Universal Declaration of Human Rights in
National and International Law,” 25 Ga. J. Int'l & Comp. (1995); Johannes Morsink, The Universal
Declaration of Human Rights: origins, drafting, and intent (Philadelphia : University of Pennsylvania
Press, 1999), pp.xi-xii.

26) Abx @ digtl=2 =A|Eete] Ao sty A RS BRIt
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HAFARIBE A1FsY): =AIEA HEFAY Ad(AlAtel &, CAH, AAHA,
)

_ UDHR 11(2)%), ICCPR 15(1)3
- Jolz Y AI35E AI3Fse), =dth W A20%, ATt W A13E A6, =

o

§IC) oBL‘

Reichsrechts. [ The universally recognized rules of international law are accepted as integral and
obligatory parts of the law of the German Reich.]” A= =7H
https://en.wikisource.org/wiki/Weimar_constitution

29) Peter C. Caldwell, “Chapter 16. Sovereignty, Constitutionalism, and the Myth of the State: Article
Four of the Weimar Constitution” in Leonard V. Kaplan and Rudy Koshar ed., The Weimar Moment:
Liberalism, Political Theology, and Law, p.345.

30) “Die allgemeinen Regeln des Vilkerrechtes sind Bestandteil des Bundesrechtes. Sie gehen den
Gesetzen vor und erzeugen Rechte und Pflichten unmittelbar fiir die Bewohner des Bundesgebietes.
(The general rules of international law shall be an integral part of federal law. They shall take
precedence over the laws and directly create rights and duties for the inhabitants of the federal
territory.)” [73& Z7}]

31) AlI0Zx. 25 =2 QI z=A9] EAif 7IAE 7Y, &S F4E dE 7T =71= 710l
7HRe 279 7l%"4 AHEE =FQst o]g BT o FE Aot

32) "RE AREE A A9 ARRet obdo] tigh HelE JHITh”

AAIIH A A http‘//www ohchr.org/EN/UDHR/Pages/Language.aspx?LanglD=kkn

33) 1. g QI 1IR/SH AYHS 7M. o] Hele ¥Eo st BSEM oL Rk AojHor
Ao Y= ‘#Ee*%o}xl ofystet. ... 6. o] +oFe] ojmgt A= o] oFo] GAb=o oJste AtY9
HAS AAAZIAY B Golishr] Hfste] Y&&]ojA & ofy=nt”

]Ulﬂ ol AXA Ha]of] WSt ZA| 2k http://www.law.go.kr/trtyMInfoP.do?trtySeq=231
34) lﬂedw} gretaa] 59 dog 1AM Atgol Ausid Asgh A tiggoldl F71-d 90, Ao 2216
do] Adusd wEe A gedoles A9 17d0] duHy, BRI A #gside £330 14

T o T oo
ue} oR} FojSo| 2xzuiseleldlat oxleuiz8eloiflo] 22k Muslch .. YA MER Hqst A
gE8e 7AA3Q 3= S YUz wHe sioy, FES gyl a;g ZF5]5)F HLOo ‘XFaEZEA o,
vplZ Yol 2lo] WZbFa oz’ % Z7H)

35) A13x © 2& =2 FYAY HJEE% 9Japo] BES 3SRl ofshs YHE AFEA ofYsiy,
&AsH WA diste] A5 AHR] ofystt [HFR F71]
36) "o = YA ¥ Z= ZAY9 Yofo] HAE F/J5HA] ofYshe A9 T+ HAYE o]
FE FH= HA ofysgity . Egh HE PYAlo] BEH 4 QY FHEET FAL FHo| RifE R of
U3t} (No one shall be held guilty of any penal offence on account of any act or omission which
did not constitute a penal offence, under national or international law, at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the
penal offence was committed.)” [7FX Z=7H

37) "olu v AINe] Fuy EE FAYY oJsfo] WA FASA ofel: A9 Tt RI9E ol
&2 852 X otYsttt.(No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence, under national or international law, at
the time when it was committed.)” [ZF& Z7}]

38) “Every accused person has a right to a fair trial, which includes the right -... 1. not to be
convicted for an act or omission that was not an offence under either national or international law
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at the time it was committed or omitted:”
http://www.gov.za/documents/constitution/chapter-2-bill-rights

39) Appendix C (Constitutional and Other National Provisions Implementing the Principle of Legality
Today) in Kenneth S. Gallant, The Principle of Legality in International and Comparative Criminal
Law (2009), pp.438-53.

40) A3E (FaAES) HgujA) kg Zrse) WEd) oistolt FAASY A249% Al A253% U 2A}
WYY A291% WA A295%0) #HE FaAEE AgolAl otk . 2. WY A250%0] A4,
&2 A RekaksE oA oA Mol ehera ool Y ATHelol sl Wl

http://www.law.go.kr/IsInfoP.do?1siSeq=3076

41) A6x (Mae] HguiAl). [HTdels, dwo] viet ® ARl cistols THAASH, H249%
D A25357bK % TEANERY, A291ERE A29557bKe] Aol me Baraeh THw. Al
77ERE MB0EA el ol ke ol Al g S HEskAl ohigic

http://www.law.go.kr/IsInfoP.do?1siSeq=81877

42) “6. Where so provided for in an applicable treaty or contained in other international legal
obligations, statutes of limitations shall not apply to gross violations of international human rights
law and serious violations of international humanitarian law which constitute crimes under
international law.

“7. Domestic statutes of limitations for other types of violations that do not constitute crimes under
international law, including those time limitations applicable to civil claims and other procedures,
should not be unduly restrictive.”

43) "1 Al ABO] Wl AWAEYS MBSt YARS HAF A4WAF A AlEV|Tto] Cheut ZEE
a3k XS 9.

7k A71zEo| ., of Wa|e| FEo| HZhyol BT
A A% WEol Alade Tejslol, 1 WEl SREL STRH ASEC,
2. 7 AR A 4B marolA Al ZI%t S aupRel IAS we Ualg wAw

44)  AAas]  SSRRIEARIAY AL HEgd e <ddAY 5 AZRIYYSh QlEH
(2014-01-21) http://www.cpbc.co.kr/CMS/news/view_body.php?cid=493128&path=201401

45) Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity http://www.ohchr.org/Documents/Professionallnterest/warcrimes.pdf

46) A19%. RE FuL PO AF-E 7P

47) “Kein Deutscher darf an das Ausland ausgeliefert werden. Durch Gesetz kann eine abweichende
Regelung fur Auslieferungen an einen Mitgliedstaat der Europdischen Union oder an einen
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internationalen Gerichtshof getroffen werden, soweit rechtsstaatliche Grundsatze gewahrt sind.(No
German may be extradited to a foreign country. The law may provide otherwise for extraditions to
a member state of the European Union or to an international court, provided that the rule of law is
observed.)” [7F& Z7H

48) "M== TS ougt WHorw 9/F Fu, FF SFYAS] FJHY FYHNE T FAH gL
oj22 7 FFoJ} AR} YFEL 22t Qe ddo Aoz FstAY SEstoAE opyHC}”
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52) “When interpreting the Bill of Rights, a court, tribunal or forum - a. must promote the values that
underlie an open and democratic society based on human dignity, equality and freedom:; b. must
consider international law: and c. may consider foreign law.”

53) “Any legislation enacted in consequence of a declaration of a state of emergency may derogate
from the Bill of Rights only to the extent that - a. the derogation is strictly required by the
emergency: and b. the legislation - i. is consistent with the Republic's obligations under international
law applicable to states of emergency.” |32 Z7Y]
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57) The member states of the Organization may consult the Court regarding the interpretation of this

Convention or of other treaties concerning the protection of human rights in the American states.
7]—K 7<7}

http. www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm

58) Section 25 - Parliamentary elections: The Representatives shall be elected by a direct,
proportional and secret vote. Every citizen who has the right to vote has equal suffrage in the
elections. [7Fx 7} http://www.finlex.fi/en/laki/kaannokset/1999/en19990731.pdf

59) AI114x © A<t FuFRE F/4st #e] U Fo #g AFRE A2jstr] st dAHHLIE
=

60) http://www.law.go.kr/IsInfoP.do?1siSeq=180783
61) Al110x2 @ FARIHS Holr] fsto] SHHACR2A FAMHYE S & 5 Aok

@@AERe] Fuye oyeolA parg

@zApEee] x3-Wsh L AETe] AHe WER Pk

@AY PAATE 2Q-ERYC] WAL Al B A He9h AW AL RESNBFIE
2o T HF weol A Aol Astel WHo2 T 2 ATk sk AYL
A| obusiet.




- ZA5t A= UDHR A|10&, ICCPR A|14x A|18}
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62) “The Federation may establish federal military criminal courts for the Armed Forces. These courts
may exercise criminal jurisdiction only during a state of defence or over members of the Armed

Forces serving abroad or on board warships. Details shall be regulated by a federal law. These

courts shall be under the aegis of the Federal Minister of Justice. Their full-time judges shall be

persons qualified to hold judicial office.”
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